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Court of Appeals of the District of Columbia. 


No. 4068. 

Clara P. Carver, Committee and Guardian, Appellant, 

vs. 

Eugene P. Carver. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 67239. 

Eugene P. Carver, Plaintiff, 
vs. 

Second National Bank of Washington, a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed January 10, 1923. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 67239. 

Eugene P. Carver, Plaintiff, 
vs. 

Second National Bank of Washington, a Corporation, Defendant. 

The plaintiff, Eugene P. Carver, a citizen of the United States and 
a resident of the District of Columbia, sues the defendant, Second 
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National Bank of Washington, a corporation organized and existing 
under and by virtue of the laws of the United States, for unjustly 
detaining his, said plaintiff’s, goods and chattels, to wit: Five One 
Thousand ($1,000) Dollar Victory Loan Bonds, with June 15, 1921, 
and all subsequent coupons attached, numbered, respectively, 
1)827523, D827524, A234400, J2016452 and J2016451, and cash 
amounting to Sixteen and 10/100 ($16.10) Dollars, which said 
goods and chattels are of the value of Five Thousand, Two Hundred 
Ninety-Seven and 35/100 ($5,297.35) Dollars. 

And the plaintiff claims that the same may be taken from the 
defendant and delivered to him, or if the said property has been 
eloigned that he may have judgment of its value and all the mesne 
profits and damages, which he estimates at One Hundred and 
Twenty-five — ($125), besides the costs of this suit. 

JAMES K. POLK, 

A tty. for Plaintiff. 

2 Affidavit. 


District of Columbia, 

City of Washington, ss: 

Eugene P. Carver, being duly sworn, deposes and says that he is 
the identical plaintiff named in the above entitled action and that he 
is entitled to recover possession of the goods and chattels proposed to 
he replevined in this action, being the same described in the declara¬ 
tion attached hereto and made a part hereof; that the defendant, 
Second National Bank, a Corporation, has seized and detained and 
does still detain the same, and that the said chattels were not subject 
to such seizure or detention and were not taken upon any writ of 
replevin between the parties, and that the affiant is the sole owner 
of the said described property. 

EUGENE P. CARVER. 


- - < 

Subscribed and sworn to before me this Tenth day of January, 

1923 

[seal.] JOS. P. CULLEN, 

Notary Public, District of Columbia. 


Memoranda. 


January 10, 1923.—Replevin, undertaking with U. S. Fidelity 
and Guaranty Company, surety. 

Writ of Replevin issued. 

Marshal’s Return: Replevied as per schedule filed herewith 
3 Jan. 10, 1923. Served copies of declaration, summons and 
notice to plead on defendant by personal service on W. W. 
Marlow, Cashier, Jan. 10,1923. 
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Motion for Return of Property. 

Filed Januarv 16, 1923. 

*/ / 

******* 

Now comes the said defendant and moves the Court to order that 
the bonds taken by the United, States Marshal under the writ of 
replevin in this case be returned to the defendant or that they be held 
by the said Marshal until judgment shall have been rendered in the 
case or until the further order of the Court. 

For ground of said motion the defendant avers that the said bonds, 
consisting of five (5) One Thousand Dollar ($1,000) Victorv Loan 
Bonds, numbered D827523, D827524, A234400, J 2016452, and 
J2016451, were deposited on May 24, 1921, by the plaintiff with the 
defendant for safe-keeping, as herein more specifically shown, and 
that the bonds are now claimed by plaintiff in this action and by 
Mrs. Clara P. Carver, committee and guardian of the person and es¬ 
tate of the plaintiff Eugene P. Carver by appointment of the Pro¬ 
bate Court at Camden, County of Kershaw, South Carolina. The 
said Mrs. Clara P. Carver, whom the defendant is informed and be¬ 
lieves, and therefore avers, is the wife of the said Eugene P. Carver, 
is represented in this city, as her attorney, by Henry W. Sohon, 
Esquire, and the said attorney, under his letter dated January 15, 
1923, has filed his request of counsel for the defendant herein, in 
behalf of the said Mrs. Clara P. Carver, committee and guardian as 
aforesaid, that in this cause the Second National Bank file- 
4 a motion for a return of the bonds taken under the writ of 
replevin to the defendant in this cause, or for their retention 
by the United States Marshal until judgment shall have been ren¬ 
dered in this case, or until the further order of the Court. That the 
said attorney bases his demand on the fact that the said Clara P. 
Carver is the legal committee and guardian of the said Eugene P. 
Carver, appointed by the Probate Court for the County of Kershaw, 
State of South Carolina, on the 16th day of February, 1922, and on 
appeal to the Court of Common Pleas from the said Probate Court 
the said decree appointing the said Clara P. Carver as committee and 
guardian was on the 2nd day of June, 1922, affirmed. Copy of the 
letter of the said Henry W. Sohon is attached hereto and prayed to 
be made a part hereof as if herein specifically set forth. Certified 
copies of said decree and confirmation thereof are also attached hereto 
and prayed to be made a part hereof. And this defendant says it is 
informed by the said local counsel for the committee and guardian 
*that the said adjudication under which the said appointment of 
guardian and committee was made stands in full force and effect, un¬ 
reversed, unrevoked, and not superseded. 

And this defendant says that it has no claim or interest in the 
subject matter of the replevin proceedings, to-wit the said bonds, 
other than as a custodian of said bonds, and it stands neutral between 
the said Eugene P. Carver and the said Clara P. Carver, committee 



4 


CLARA P. CARVER VS. EUGENE P. CARVER. 


and guardian as aforesaid. That prior to the said replevin proceed¬ 
ings instituted herein, plaintiff and his counsel were advised of a 
notice and demand of the committee and guardian regarding the 
said bonds, and that it was the intention of the defendant herein to 
fde a Bill of Interpleader to the end that the said Eugene P. 
o Carver and the said Clara P. Carver, guardian and committee, 
could litigate their respective rights as to the said bonds in 
the equity cause wherein the said Bill of Interpleader would be filed, 
and that this appeared satisfactory to the said Eugene P. Carver and 
his counsel, and copy of the said Bill of Interpleader was forwarded 
to counsel for the said Eugene P. Carver for the purpose of advising 
him of the contents of the said proposed Bill of Interpleader, and 
for such suggestions as he desired to add thereto as to the true facts 
in this cause. That thereafter, without giving any opportunity to 
the defendant herein to file said Bill of Interpleader, and while the 
copy sent to counsel for the said Eugene P. Carver was'still in his 
possession, the said replevin proceedings was filed against the defend¬ 
ant herein and the bonds delivered to the Marshal under the writ of 
replevin. And the defendant says that it is advised by counsel that 
it could not with safety to itself, in view of the notice and demand 
of the said committee and guardian aforesaid, deliver the said bonds 
to the said Eugene P. Carver, nor could it with safety to itself deliver 
the said bonds to the guardian and committee of the person and prop¬ 
erty of the said Eugene P. Carver, and it was for this reason, which 
was fully explained to the plaintiff herein and his counsel, that the 
defendant, under advice of counsel, prepared and was ready to file 
the Bill of Interpleader, as otherwise the defendant felt it might 
be in jeopardy of being compelled to discharge the same obligation 
twice, or of being vexed with two or more suits concerning the said 
bonds should it undertake to decide the conflicting claims itself, but 
it delivered the said bonds to the said Marshal under the writ of 
replevin. 

6 That in view of the facts as set forth in the letter from the 

said Henry W. Sohon, Esquire, attorney for the said com¬ 
mittee and guardian aforesaid, of intention to file ancillary proceed¬ 
ings on behalf of the said committee and guardian, the defendant 
files this its motion, believing it to be for the protection of all parties 
concerned in the matter of the disposition of these bonds. 

ALEXANDER WOLF, 
Attorney for Defendant . 

District of Columbia, ss : 

I, Victor B. Deyber, being duly sworn according to law depose 
and say that I am President of the Second National Bank of Wash¬ 
ington, defendant in the above-entitled cause; that the facts stated 
in the foregoing motion, which is hereby made and referred to as 
part of this affidavit, on my personal knowledge are true, and the 
facts stated therein on information and belief I believe to be true. 

VICTOR B. DEYBER. 
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Subscribed and sworn to before me this 16 day of January, 1923. 
[seal.] GERALD E. KEENE, 

Notary Public, D. C. 

My Commission expires Nov. 28, 1927. 

James K. Polk, 

Kellogg Building, 

Attornev for Plaintiff: 

V 

Please take notice that I will call up the foregoing motion for 
hearing before the Justice holding Circuit Court No. 1 on Thursday, 
January 18, 1923, at 10 A. M. 

ALEXANDER WOLF, 
Attorney for Defendant. 

7 Copies to James K. Polk, Esq., Atty. for Pltf.; to Eugene 

P. Carver, plaintiff; to Mr. Robison, Deputy U. S. Marshal; 
to Mr. H. W. Sohon. 


Copy. 

State of South Carolina, 

County of Kershaw: 

In the Probate Court. 

Clara P. Carver, Petitioner, 
vs. 

Eugene P. Carver, Respondent. 

Decretal Order Appointing Committee and Guardian. 

At a Probate Court holden at Camden, in and for said Countv of 
Kershaw, on the 2nd day of January, 1922. On the application of 
Clara P. Carver for the appointment of a committee and guardian 
of Eugene P. Carver of said Camden, as an insane person said Eugene 
P. Carver having been notified, according to law to appear and show 
cause why such committee and guardian should not be appointed 
I find that the respondent the said Eugene P. Carver was personally 
served with the Summons issued in this case by an office- competent 
to serve process in Boston in the Commonwealth of Massachusetts on 
December 9th, 1921. That at least as early as December 18th, said 
Respondent obtained and had in his possession copies of the Petition 
in this case and discussed with his attorneys the answer to be made 
to this Petition. 

That on January 2nd, the Respondent appeared by L. A. 
8 Wittkowsky, Esq. attorney at law of Camden, South Carolina, 
who after three days allowed him by consent of Petitioner s 
attorneys for consideration as to what plea he should make, if any, 
in behalf of said Respondent, on the sixth day of January presented 
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certain preliminary motions and a demurrer. These being over¬ 
ruled, a guardian ad litem, Mr. S. N. Nicholson, Esq., was appointed, 
upon Petitioner’s motion. These preliminary motions and demurrer 
were again presented on behalf of said guardian through Mr. L. A. 
Wittkowsky, Esq., and upon their being again overruled, Respond¬ 
ent and said guardian ad litem through same attorney answered, 
and the hearing proceeded upon the merits. From January 2nd 
to the 4th the interests of the Respondent were also represented at 
the hearing before me by an attorney at law from Washington, D. 
C., Mr. Ernest Roberts, who had been for sometime in personal touch 
with the respondent and who announced that he was attending in 
an advisory capacity but not as attorney of record. On February 
3rd Mr. Jerry South an attorney at law of Washington, D. C., also 
became associated as counsel for the Respondent but has not ap¬ 
peared in any hearing in the matter since February 3rd. 

The evidence documentary and oral which has been presented at 
great length established to my satisfaction that Eugene P. Carver, 
the Respondent, when served with process herein and at least as late 
as December 25th, 1921 was a resident, citizen, voter and tax-payer 
of Camden, Kershaw County, South Carolina and owned and now 
owns real estate and personal property situated in said county. 

That on April 20th last he was paroled into the custody of his 
wife, the Petitioner, at her request, from the State Hospital 

9 for the Insane, where he had been committed from Kershaw 
County, and pursuant to an agreement that he would go with 

her to some Northern Sanitarium, where he might have more com¬ 
forts. That at Washington, D. C. on April 22nd last he abruptly 
deserted her, and wandered about from place to place until arrested 
in July by police authorities at Portland, Maine and there confined 
in Jail. From there he was transferred to the Westboro, Mass. State 
Hospital for the insane, where he was committed. Since July 13th 
he has been under commitment in that institution, subject after 
November 3rd, 1921, to the temporary custody of the Marshal for the 
U. S. District Court of Massachusetts, attending a hearing in said 
Court. On December 25th last he escaped from said Marshal, and 
has since been at large being as near this State as Southern Pines, 
N. C. and later at Hamlet, Rockingham, Jackson Springs, Ellerbe 
Springs and Pinehurst, N. C. during the trial of this case. 

The evidence entirely convinces me that the Respondent, Eugene 
P. Carver is insane and suffers from a mental disease known to the 
medical profession as Manic Depressive Psychosis. This disease is 
well marked by symptoms which he has displayed during the past 
fifteen years, and in a much increased degree for the past two years. 
These consist in great instability of mind, word and action with 
varying stages of rerangement rising at times to a wildly crazed con¬ 
dition, so extreme as to compel his confinement in asylums and ren¬ 
dering him a source of constant care, apprehension and anxiety to 
his family and especially to his wife, the Petitioner, who has often 
guarded him at home under great strain. The fact that he 

10 has been arrested by the police authorities in four different 
states in the past two years, Vermont, Washington, South 
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Carolina and Maine, and repeatedly committed to asylums speaks 
for itself. 

From January 14th until February 14th Respondent was given 
every opportunity, by agreement of counsel to examine witnesses and 
produce evidence in his behalf. During said period respondent’s 
counsel at Boston, Mass., New York, and Washington took deposi¬ 
tions of twenty-three witnesses, being all the witnesses desired by 
said Respondent. Among said witnesses was the Respondent him¬ 
self whose deposition was taken at Washington, D. C., and who gave 
his reason for not coming to Camden, to testify before the Probate 
Judge that he was afraid to come within the state of South Carolina 
for fear that he would be arrested by the authorities and confined in 
an insane asylum. The deposition of said Respondent was read be¬ 
fore me February 13th, at which time Dr. C. Fred Williams, Super¬ 
intendent of the State Hospital for the Insane at Columbia, S. C. was 
present and heard said deposition. Upon hearing said Respondent’s 
deposition Dr. Williams testified from his own personal knowledge of 
the Respondent, gained during his two commitments to the South 
Carolina Hospital for the insane and from said deposition that Mr. 
Carver was still suffering from Manic Depressive Psychosis and was 
at the time of the said deposition insane. 

In brief, I am satisfied that it is proper that a committee should 
be appointed for his person and property. It is unquestionable 
that his investments and property interests are imperiled, impaired 
and embarrassed by his mental trouble, and the history of such cases 
shows a tendency to reckless prodigality, evidence of which 
11 exists in his case. His absurdly visionary schemes give warn¬ 
ing that he may at any time dissipate his entire fortune. 

I therefore find: 

1. That Eugene P. Carver is insane. 

2. That his legal domicile is Camden, Kershaw County S. C. 
where he owns both real and personal property. 

3. That a committee and guardian should be appointed for the 
protection of his person and estate. 

4. That the petitioner, Clara P. Carver of Camden, Kershaw 
County, S. C. wife of said Eugene P. Carver is the proper and suitable 
person to be appointed as the committee and guardian of his person 
and estate. 

5. That his estate consists of personal property (within and with¬ 
out the State of South Carolina) to the extent of $975,000.00 at a 
reasonable valuation, as shown in annexed schedule. 

6. That the said Clara P. Carver give a bond with proper sureties 
in the sum of $1,950,000.00 for the proper administration of her 
duties as committee and guardian. 

Given under my hand and seal this 16th day of February, A. D. 
1922 

(Signed) W. L. McDOWELL, 

[sealJ] Judge Probate f Kershaw County. 

Certified Copy. 
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State of South Carolina, 

County of Kershaw: 

In the Court of Common Pleas on Appeal from Probate Court. 

# 

Clara P. Carver, Petitioner, 
against 

Eugene P. Carver, Respondent. 

Decree. 

The Petition of Clara P. Carver was filed in the Probate Court for 
Kershaw County on Deeember 5th, 1921 praying for the appointment 
of a committee for her husband, Eugene P. Carver, alleged to be in¬ 
sane. On the same day a Summons and Notice were issued by the 
Probate Judge citing the said respondent to appear for investigation 
on Monday, January 2nd, 1922. 

This proceeding comes up on appeal from the Probate Court of 
Kershaw County. The record is very voluminous and at the hearing 
before me, full time each day. from Wednesday Morning, May 23rd, 
until two P. M. Saturday, May 27th, including a night sitting, was 
devoted to its consideration. The testimonv was all carefully read, 
and arguments presented on both sides. The questions raised 
bv the appeal cannot be properly determined without a consideration 
of the whole record. 

The respondent Eugene P. Carver, at the time of the institution of 
this proceeding, was undoubtedly a citizen and resident of Kershaw 
County, South Carolina, where lie owned property. The Summons 
and Notice were served upon him personally at Boston Massachusetts, 
on the 9th day of December 1921, at which time he was 

13 under commitment to the Massachusetts Hospital for the 
Insane, located at Westboro, in that State, of which Dr. Walter 

E. Lang was the Superintendent, being however, in the temporary 
custody of the Marshal of the United States Court pending the de¬ 
termination of a Habeas Corpus proeeeding brought in that Court 
by the respondent — his release from the Westboro Hospital. On De¬ 
cember 12th, a copy of this Summons and Notice were also served 
on Dr. Walter E. Lang, the aforesaid Superintendent. Dr. Lang 
appeared and testified at the hearing in the Probate Court. 

At the call of the case in the Probate Court on January 2nd the 
return dav, and twenty two davs after the service of the Summons 
upon him the respondent appeared by his attorney, L. A. Wittkowsky 
and moved for a continuance for twenty days, and then reducing his 
request to ten days, in order that respondent may be advised how 
to plead. At the same time was present Mr. Ernest Roberts, an at¬ 
torney at law, who disclaimed being attorney of record for the re¬ 
spondent Carver, but professed to be present in an advisory capacity. 
The sworn statement of Eugene P. Carver. Jr. made at this first sitting 
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on January 2nd, confirmed by other testimony in the case, shows 
that for more than a week immediately proceeding, respondent Car¬ 
ver had been in close touch and in company with Mr. Ernest Roberts 
at Boston New York, Washington, on down to Southern Pines, in 
North Carolina and elsewhere. It also appears from the testimony 
that Respondent Carver was on January 2nd at Hamlet, North Caro¬ 
lina, to which point he had come with his counsellor Roberts, and 
where he stopped just short of the boundary of this state, for fear, 
he testifies, of being recommitted to the State Hospital. It 

14 was also made apparent that the respondent Carver had been 
in consultation with McClellan, Carney and Brickley, capable 

attorneys of Boston, prior to his connection with Roberts, and un¬ 
questionably he conferred with them in regard to this proceeding. 
That Mr. Wittkowsky who finally appeared for respondent had no 
personal contact with respondent in the early days of the hearing, 
was due entirely to the failure of respondent to come on to Cam¬ 
den. 

It will be here stated that on Morning of December 25th 1921 
the respondent Carver, escaped from the Custody of the United 
States Marshal at Boston and went thence to New York, thence to 
Washington and as above stated, was on January 2nd. in North 
Carolina, whither he came down with counsellor Roberts. 

The Probate Judge granted continuance until Eleven A. M. Jan¬ 
uary 5th for the respondent to enter his plea. In the afternoon of 
January 2nd and after adjournment, Mr. Wittkowsky, attorney for 
respondent served on Petitioner’s attorneys, formal written request 
for copy of the petition, a copy of which had however the testimony 
shows, respondent had previously procured. 

At resumption of hearing in the Probate Court on January 5th 
respondent’s attorney again demanded twenty days from January 
2nd in which to make appearance, or for entering plea. The 
Probate Judge refused further extension. Thereupon respondent’s 
counsel submitted a demurrer to the Petition and proceedings, which 
was over-ruled. A guardian ad litem, S. N. Nicholson, was there¬ 
upon appointed for the respondent, who also at once retained Mr. 
Wittkowsky as his attorney, and the hearing was continued until 
the next day, in order that the Guardian might confer with his said 
attorney. 

15 At the resumption of hearing on January 6th request was 
again made for further time, which was not granted and all 

motions including the demurrer which had been previously entered 
in behalf of the respondent, w T ere renewed on behalf of the guardian 
ad litem and were over-ruled. Thereupon answer was filed in be¬ 
half of the respondent by his guardian ad litem and the hearing of 
testimony on behalf of the petitioner was begun and continued until 
January 14th during which time Mr. Roberts was present at the 
hearings, with Mr. Wittkowsky, the respondent’s attorney, who cross 
examined all the witnesses fully. 

On January 14th the hearing was suspended in order that re¬ 
spondent might take the depositions of witnesses in his behalf at 
Boston, New York and Washington. Depositions were taken at great 
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length in those places of all such witnesses as were desired for him 
including respondent's own deposition at Washington, D. C. where 
Mr. Jerry South also appeared as his attorney, assisting Mr. Witt- 
kowsky. Some depositions were also taken on behalf of the peti¬ 
tioner at Boston with cross examination by respondent’s attorney. 

I hold that the personal service of the respondent with Summons 
and Notice on December 9th 1921 gave the Probate Court jurisdic¬ 
tion. However, any jurisdictional question was waived and cured 
by the demurrer, answer and participation by the respondent, 
through his attorney and personally in the hearing on the Merits. 

The statute requires that the Probate Judge proceed “without 
delay” and there does not appear any prejudice to the respondent 
from refusal of longer continuance than was given. There was no 
request to enter any additional plea, nor any amendments re- 
16 quested and the amplest time was granted for presentment of 
testimony and arguments on behalf of the respondent, who 
had abundant means to travel extensively and did come within two 
or three hours of Camden. All such exceptions as were urged and 
argued before me have been passed upon herein. Any others not 
specifically mentioned I found without merit and are not sustained. 

The evidence is overwhelming and convincing that the respond¬ 
ent is in the words of the statute, a lunatic of unsound mind and 
conclusively shows the necessity of a guardian to conserve his assets 
and to care for his person. Having had to consider not a few cases 
of mental derangement in a judicial capacity, none have left me so 
free of doubt as this one. The respondent’s own testimony is suffi¬ 
cient proof of his mental unsoundness, which clearly appears also 
from his reaction to the questions propounded to him. Very able 
alienists testified on both sides. Those for the petitioner had far 
better opportunities to form a conclusion as to the respondent’s men¬ 
tal condition, and when the testimony of those called for respondent 
is analyzed, especially on cross examination, there will be found a 
practical agreement with those who testified for petitioner. Being 
satisfied that a committee and guardian should be appointed for both 
the person and property of Eugene P. Carver, I affirm the Order of 
the Probate Court. 

June 2, 1922. 

(Signed) JAS. E. PEURIFAY, 

Presiding Judge. 

I certify that the within is a true copy of Decree as appears on file 
in office clerk of court Kershaw County, S. C. 

12 / 18 / 22 . 

(Signed) J. H. CLYBURN, 

[seal.] Clerk of Court, Kershaw County, S. C. 
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January 16, 1923. 

Mr. Alexander Wolf, 

Attorney for Second National Bank of Washington, 

City. 

Dear Sir : 

In behalf of Mrs. Clara P. Carver, wife and committee and guard¬ 
ian of the person and estate of Eugene P. Carver by appointment 
of the Probate Court at Camden, County of Kershaw, South Caro¬ 
lina, whom I represent as attorney, 1 request that ;n the replevin 
suit filed by said Eugene P. Carver against the Second National 
Bank of Washington, Law No. 67239, in the Supreme Court of the 
District of Columbia, you file a motion for the return to the de¬ 
fendant of the bonds taken on the writ of replevin or for their re¬ 
tention by the United States Marshal until judgment shall have 
been rendered in the case or until the further order of the Court. 

Said adjudication of insanity and letters of guardianship stand 
in full force and effect unrevoked, unreversed and not superseded. 

In behalf of said committee I shall apply for ancillary letters in 
this jurisdiction and renew demand on your bank for said bonds. 
If they are delivered to Eugene P. Carver my client’s recovery of 
the bonds may be jeopardized and your bank may be subject to a 
double liability. 

Very truly yours, 

(Signed) H. W. SOHON. 

18 Affidavit of Eugene P. Carver. 

Filed February 12, 1923. 

******* 

Eugene P. Carver, being duly sworn, doth depose and say, that 
he is the plaintiff in the above entitled cause; that he is a native 
born citizen of the United States; that he is a resident of the District 
of Columbia and that he has been a resident of the District of Co¬ 
lumbia for more than one year last past and from a period ante¬ 
dating the time of the institution of certain alleged lunacy pro¬ 
ceedings in the State of South Carolina, in which he is named the 
defendant ; that the affiant in November, 1921, notified in writing 
the City Clerk of the City of Camden, South Carolina, and also the 
County Clerk of the County of Kershaw, said State of South Caro¬ 
lina, that he had ceased to be a citizen of said State of South Caro¬ 
lina; that in April, 1921, he expressed to the President and the 
Cashier of the Second National Bank of Washington, D. C., his in¬ 
tention of becoming a resident of the District of Columbia; that he 
duly made out and filed his United States income tax return for the 
year 1921 and paid said income tax due thereunder in the City 
of Washington, District of Columbia, and that in 1922 he filled out 
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a schedule of personal property and duly paid the tax due there¬ 
under in said District of Columbia; that he has not been within the 
territorial limits of the State of South Carolina since April 21st, 

1921, and has no intention of returning to South Carolina and be- ^ 
coming a citizen thereof; that the institution of said lunacy pro¬ 
ceedings was made by Clara P. Carver, his wife, and Eugene 

19 P. Carver, Junior, his Son, in his opinion in order to obtain 
control of his property to the end that he should be with¬ 
out funds; that the said proceedings in South Carolina are extra¬ 
territorial; that no attempt has been made to obtain guardianship 
in the District of Columbia on behalf of either his said wife or said 
son; that his said wife has refused and does now refuse to live with 
him, although she did live and cohabit with him within the said 
District of Columbia for the period of a week during the fall of 

1922, since when she has deserted him and refuses to return; that 
the case in South Carolina was heard by a probate judge who was 
not an attorney-at-law, and that your affiant has never submitted 
to the jurisdiction of the Court or authorized anyone else in his be¬ 
half so to do; that your affiant has at all times been entirely compe¬ 
tent to manage his property, has not in any way squandered the 
same, but has increased it, and for a period of thirty-six years last 
past has not, in any single year, expended the amount of his in¬ 
come; that his investments since the year 1919 have been in the 
obligations of the Government of the United States, all of which 
were purchased at less than par, or other securities the market value 
of which is now greater than he paid for them: that he personally 
has not sold any of the same or pledged or hypothecated them, 
and is willing to submit a list of the property owned by him and 
the investments that he has made; that the five one-thousand-dollar 
bonds involved in this proceeding were purchased by him, together 
with other securities of the United States Government, and were de¬ 
posited by him personally in the Second National Bank of Wash¬ 
ington, D. C.; that his wife, the said Clara P. Carver, and 

20 his son, the said Eugene P. Carver, Junior, have employed 
lawyers and physicians to have him declared insane; that he 

has never been adjudicated insane by any court who has seen him. 
nor has a fair trial ever been accorded him ; that he is informed 
that they have paid out large sums of his money for this purpose; 
that the said bonds involved in this proceeding were called for re¬ 
demption in June, 1922, and your affiant desires that the money 
should be obtained from the Government of the United States and 
re-invested or used for such purposes as he may deem wise and de¬ 
sirable; that said bonds have been called for redemption by the 
United States Government and carry no interest whatever at this 
time: that it would be a grave injustice to your affiant to have these 
bonds returned to the Second National Bank and put in its vault, 
or to have the Marshal hold them indefinitely, as it would deprive 
him of the interest on the principal of the said bonds; that the ad¬ 
verse claimants are fully protected by the bonds for double the value 
of the said United States bonds, which your affiant has furnished, 
which said bond was signed by the United States Fidelity and Guar- 
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anty Company and that no injury can possible accrue to the de¬ 
fendant or the alleged guardian and committee by the refusal of 
the motion now pending, while on the other hand great damage 
will be done your affiant by reason of loss or interest during the 
period that must necessarily elapse before the pending case can be 
heard on its merits; and that an appeal has been taken from the 
decree appointing the said Clara P. Carver a committee or guardian 
of his estate to the Court of Appeals of the State of South Carolina 
and that your affiant claims that the said probate court has no juris¬ 
diction. 

EUGENE C. CARVER, 

Plaintiff. 

21 Subscribed and sworn to before me this 31 day of January, 
1923 

[SEAL.] JOS. P. CULLEN, 

Notary Public, D. C. 

Affidavit of H. C. Singleton. 

Filed February 12, 1923. 

******* 

Personally appeared before me H. C. Singleton, who being duly 
sworn says that he is the Clerk of the City Council of Camden, South 
Carolina ; that some time in December, 1921 he received a letter 
from Mr. Engene P. Carver; that to the best of his recollection the let¬ 
ter was postmarked Boston, Massachusetts, but he cannot at this time 
be positive as to that; that he has a clear recollection of the substance 
of the letter but so far has not been able to find the letter, though 
he has searched for same; that the substance of the letter was that 
he, Eugene P. Carver, stated that he had abandoned his residence 
at Camden, South Carolina, and had taken up his residence, or 
would take up his residence in the near future at Washington, Dis¬ 
trict of Columbia; that in pursuance of the said letter deponent 
omitted last year to include in Mr. Carver’s taxes a commutation 
tax, which is charged to the residents of the City of Camden. 

H. C. SINGLETON. 

Sworn to before me this 9th dav of February, 1923. 

[seal.] H. G. CARRISON, Jr. [l. s.] 

Notary Public for South Carolina. 

22 Plea and Petition of the Defendant. 

Filed February 21, 1923. 

******* 

To the Honorable the Justices of the Supreme Court of the District 

of Columbia: 

The petition of the Second National Bank of Washington, re¬ 
spectfully represents: 
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1. That it is the defendant named in the above-entitled cause. 

2. That it admits its liability to whomsoever may be legally en¬ 
titled thereto of certain five (5) One Thousand Dollar United States 
Victory Loan Bonds, numbered as follows, and with the following 
coupons attached thereto, viz : 

Bond #234,400A—$1,000: 

Coupon #6, June 15, 1922 

#7, Dec. 15, 1922 

#<S, May 20, 1923 

Bond # 2,01(),452J—$1,000: 

Coupon #0, June 15, 1922 

#7, Dec. 15, 1922 

#8. May 20, 1923 

Bond #2,010,451.1—$1,000: 

Coupon #0, June 15, 1922. 

#7, Dec. 15, 1922. 

#8, May 20, 1923. 

Bond #827,523D—$1,000: 

Coupon #0, June 15, 1922 

#7, Dec. 15, 1922 

#8, May 20, 1923 

Bond #827,524D—$1,000: 

Coupon #0, .Tune 15, 1922 

#7, Dec. 15, 1922 

#8, May 20, 1923 

and cash amounting to $16.10. 

23 3. That Clara P. Carver, as Committee and Guardian of 

the person and estate of Eugene P. Carver, under a decretal 
order of the State of South Carolina, County of Kershaw appoint¬ 
ing her Committee and Guardian, and under a decree of the Court 
of Common Pleas, on appeal from the Probate Court of said County 
of Kershaw, State of South Carolina, without collusion with the 
defendant, makes claim to the said Bonds with coupons attached 
and to the said cash, being the subject of the action herein, to wit, 
certain replevin proceedings in this cause filed; 

4. That this defendant is ready to pay said cash and dispose of 
said bonds with coupons attached thereto as the Court may direct 
in order that it may be discharged from all liability either to the 
plaintiff or to the said Clara P. Carver, Committee and Guardian as 
aforesaid, in respect to said cash, the said bonds and the said coupons 
attached thereto, on compliance with such order of the Court for 


$18.75 

18.75 

16.07 


$18.75 

18.75 

16.07 



$18.75 

18.75 

16.07 


$18.75 

18.75 

16.07 
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the payment of said cash and the deposit of the bonds with the 
coupons attached thereto, or the delivery thereof to such person as the 
Court may see fit to make; 

5. That the claim for the said cash and the said bonds with cou¬ 
pons attached, in addition to having been made by the said Clara P. 
Carver, as Committee and Guardian, was also made on the defend¬ 
ant by her attorney in this jurisdiction, Henry W. Sohon, Esq., a 
member of the Bar of the District of Columbia; 

Wherefore, your petitioner prays: 

1. That the Court will order that said cash in the sum of $16.10, 
and the said five (5) One Thousand Dollar United States Victory 
Loan Bonds, with coupons attached thereto, be retained for safe 

keeping by the United States Marshal, in and for the District 

24 of Columbia, the said bonds with coupons attached thereto 
being now in the possession of the said United States Marshal 

under the writ of replevin issued in this Court and the defendant 
being willing to deposit the said cash with the said United States 
Marshal under an order of this Court, and that the said United 
States Marshal shall hold and retain the said cash and bonds with 
coupons attached, until the final determination of this cause and 
dispose of and deliver the same under the order of this Court; 

2. That an order may be made by this Court requiring the said 
Clara P. Carver, Committee and Guardian of the person and estate 
of Eugene P. Carver, as aforesaid, to appear in a reasonable time and 
maintain or relinquish her claim against this petitioner, provided 
said Clara P. Carver, Committee and Guardian as aforesaid, shall in 
person or upon her counsel, Henry W. Sohon, Esq., of the District 
of Columbia, be served with a copy of such order by the United 
States Marshal; 

3. That upon the failure of said Clara P. Carver, Committee and 
Guardian as aforesaid, to appear in person or by counsel, the Court 
declare her barred of all claim with respect to the subject of this 
action against this petitioner; 

4. That such further order may be made by this Court in the 
premises as may be necessary. 

SECOND NATIONAL BANK OF WASHINGTON, 
By V. B. DEYBER, 

President. 

ALEXANDER WOLF, 

Attorney for Petitioner. 

25 City of Washington, 

District of Columbia, ss: 

I, V. B. Deyber, on oath, depose and say that I am the President 
of the Second National Bank of Washington; that I have read the 
foregoing petition by me subscribed as President of said Bank and 
know the contents thereof, and that the facts therein set forth on 
my personal knowledge are true and those set forth on information 
and belief I believe to be true. 

V. B. DEYBER. 
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Subscribed and sworn to before me this 20th day of February, 
1923. 

[seal.] NATHAN CAYTON, 

Notary Public, District of Columbia. 

Supreme Court of the District of Columbia. 

Friday, February 23, 1923. 

Session resumed pursuant to adjournment, Mr. Justice Hitz pre¬ 
siding. 

******* 

On consideration of the plea and petition filed in this action by 
the defendant, the Second National Bank of Washington, it is by 
the Court this 23d day of February, 1923, 

Adjudged and ordered: 

That the said defendant pay to the United States Marshal in and 
for the District of Columbia the sum of $16.10 and that the said 
United States Marshal retain the said sum and certain five (5) one 
thousand dollar United States Victory Loan Bonds received from 
the defendant, numbered as follows, and with the following 
20 coupons attached thereto, to wit: 

Bond #234,400A -$1,000: 


Coupon #6, June 15, 1922. $18.75 

#7, Deer. 15, 1922. 18.75 

#8, May 20, 1923. 16.07 

Bond #2,016,452.1—$1,000: 

Coupon #6, June 15, 1922. $18.75 

#7, Deer. 15, 1922. 18.75 

#8, May 20, 1923. 16.07 


Bond #2,016,451J—$1,000: 

Coupon #6, June 15, 1922. 

#7, Deer. 15, 1922. 

#8, May 20, 1923. 

Bond # 827,523D—$1,000: 

Coupon #6, June 15, 1922. 

#7, Deer. 15, 1922. 

#8, May 20, 1923. 

Bond #827,524D—$1,000: 

Coupon #6, June 15, 1922. 

#7, Deer. 15, 1922. 

#8, May 20, 1923. 
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now in his possession, which said sum of $16.10 and said United 
States Victory Loan Bonds with coupons attached, are admitted by 
the plea of the defendant to be due from it to whomsoever may be 
entitled thereto; that said sum of $16.10 and said United States 
Victory Loan Bonds with coupons attached, be held by the said 
United States Marshal in and for the District of Columbia to abide 
the final determination of this action. 

It appearing to the Court that the defendant in this cause, Second 
National Bank of Washington, has filed an answer and plea to the 
declaration herein in which it admits its liability in the sum of 
$16.10, and for certain five (5) one thousand dollar United States 
Victory Loan Bonds, numbered as follows, and with the following 
coupons attached thereto, to wit: 

Bond #234,400A—$1,000: 


Coupon #6, June 15, 1922. $18.75 

#7, Deer. 15, 1922. 18.75 

#8, May 20, 1923. 16.07 

Bond #2,016,452J—$1,000: 

Coupon #6, June 15, 1922. $18.75 

#7, Deer. 15, 1922. 18.75 

#8, May 20, 1923. 16.07 

27 Bond #2,016,451J—$1,000: 

Coupon #6, June 15, 1922. $18.75 

#7, Deer. 15, 1922. 18.75 

#8, May 20, 1923. ... 16.07 

i Bond #827(523D—$1,000: 

youpon. #6„ June 15, 1922. $18.75 

' ' #71 Deer. 15, 1922. 18.75 

#8, May 20, 1923. 16.07 

Bond #827,524D—$1,000: 

>upon #6, June 15, 1922. $18.75 

#7, Deer. 15, 1922. 18.75 

#8, May 20, 1923. 16.07 


i 

kd alleges that one Clara P. Carver, Committee and Guardian of 
ie person and estate of Eugene P. Carver, makes claim to said 
joney and to said United States Victory Loan Bonds with coupons 
pached, and that said defendant has since deposited said money 
jth the United States Marshal in and for the District of Columbia; 
Id that the said United States Marshal has in his possession the 
H United States Victory Loan Bonds with coupons attached 
I’eto, which he received from the defendant which said cash and 


\ 

1 

j 
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bonds and coupons are held by the said United States Marshal under 
the order passed herein on the 23d day of February, 1923, it is by 
the Court this 23d day of February, 1923, 

Adjudged and ordered: 

That Clara P. Carver, Committee and Guardian of the person and 
estate of Eugene P. Carver, do appear in this Court on or before the 
23d day of March, 1923 and maintain or relinquish her claim 
against the defendant, and be allowed to make herself defendant in 
this action in lieu of the original defendant who shall be discharged 
from all liability to either the plaintiff herein or the said Clara P. 
Carver, Committee and Guardian as aforesaid; otherwise, if she fail 
to appear, she shall be forever barred of all claim in respect to the 
said sum of $16.10 and to the said United States Victory Loan 

28 Bonds with coupons attached, provided that a copy of this 
order be served upon the said Clara P. Carver, Committee, 

and Guardian aforesaid, or by service upon her counsel in the Dis4 
trict of Columbia, Henry W. Sohon, Esq., not less than twenty days,^ 
exclusive of Sundavs and legal holidavs, prior to the 23d dav of 
March, 1923. * * * 1 

f 

Memo.— Served a copy of the within order on Henry W. Sohon, 
attorney for Clara P. Carver, personally Feby. 23, 1923. 

E. C. SNYDER, 

U. S. Marshal. 

K. 

Plea* of Clara P. Carver, Committee. 

Filed March 23, 1923, 

* ^ * * * * * 

/ 

1. For a first plea to the plaintiff s declaration, Clara P. Carver, 
committee and guardian of the person and estate of the plaintiff 
Eugene P. Carver, and substituted defendant in this case says, tj?* * 
the said plaintiff, before and at the time of the commencement i 
this suit was, and still is, insane and incapable of caring for hj 
property and of employing an attorney to prosecute this suit, wher 
fore she prays judgment that this suit be dismissed. 

2. For a second plea to the plaintiff’s declaration Clara P. Carve 
committee and guardian of the person and estate of the plainti 
Eugene P. Carver, and substituted defendant in this case says thi 
on the 16th day of February, 1922, the plaintiff Eugene P. Cary 
was adjudged insane and incapable of caring for his property If 

decree of the Probate Court of the County of Kershaw in ti 

29 State of South Carolina in a proceeding in said Probate Coil 
whereof he had due notice and whereof the said Pro 1 al 

Court had jurisdiction and wherein this substituted defendant wl 
duly appointed committee and guardian of his person and estJ 
and has duly qualified as such committee and guardian, which s f 
adjudication and appointment stand in full force and effect, ti 
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the said plaintiff has not recovered his sanity, wherefore this defend¬ 
ant prays judgment that this suit be dismissed. 

CLARA P. CARVER. 


State of South Carolina, 

County of Kershaw: 


I, Clara P. Carver, being duly sworn depose and say I am the 
committee and guardian of the person and estate of Eugene P. 
Carver, the plaintiff in the above entitled cause, and I am the sub¬ 
stituted defendant in this case that the averments made in the fore¬ 
going pleas which are hereby referred to as and made part of this 
affidavit are true and that I expect to prove the said averments at the 
trial of this case. 

CLARA P. CARVER. 


Subscribed and sworn to before me on this 19th day of March, 
1923. 


JOHN S. LINDSAY, [seal.1 
Notary Public for S. C. 


30 


Demurrer to Pleas. 


Filed April 2, 1923. 

♦ Of 3fe * jJc * * 

That plaintiff, Eugene P. Carver, says that the defendant’s first 
and second pleas are bad in subatanee. 

The grounds of demurrer to the defendant’s first plea are: 

1. That the said plea is an insufficient defense in that it is not 
even alleged that the plaintiff has been judicially determined, under 
the laws of the place where he is domiciled, to be insane and in¬ 
competent to transact his business affairs, the record showing that 
the said plaintiff is domiciled within the District of Columbia. 

2. Section 115a of the Code of Laws pertaining to the District 
of Columbia provides the only method whereunder a person domi¬ 
ciled within the said District may be judicially determined to be 
insane. 

The grounds of demurrer to the defendant’s second plea are: 

1. That the said plea is an insufficient defense if true, in that 
the alleged decree of the Probate Court of Kershaw County in the 
State of South Carolina can have no extra-territorial force or effect. 

2. In order to give the said alleged decree force or effect in this 
jurisdiction, it would be necessary to file ancillary proceedings under 
Section 1141 of the Code of Law’s pertaining to the District of Co¬ 
lumbia, and no such ancillary proceedings can be entertained, as 
the plaintiff can not be showm to reside without the District of Co¬ 
lumbia, the record of this case showing that he has been domiciled 

in the District of Columbia for more than a year last past and 
31 from a period antedating the alleged decree of the Probate 
Court of Kershaw County in the State of South Carolina. 

JAMES K. POLK, 
Attorney for Plaintiff. 
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Supreme Court of the District of Columbia. 

Friday, April 13th, 1923. 

Session resumed pursuant to adjournment, Mr. Justice Hitz pre¬ 
siding. 

******* 

Upon consideration of the demurrer of plaintiff filed herein to 
defendant’s first and second pleas, it is ordered that said demurrer 
be, and the same is hereby sustained. 

Further the time for defendant to plead is hereby extended for 
twenty (20) days from and including this date. 

Amended Second Plea. 

Filed May 3, 1923. 

******* 

2. For a further or amended second plea to the plaintiff’s declara¬ 
tion Clara P. Carver, committee and guardian of the person and 
estate of the plaintiff Eugene P. Carver, and substituted defendant 
in this case, with leave of the Court first had says, that on the 16th 
day of February, 1922, the plaintiff Eugene P. Carver was adjudged 
insane and incapable of caring for his property by decree of the 
Probate Court of the County of Kershaw in the State of South Caro¬ 
lina in a proceeding in said Probate Court whereof the said Probate 
Court had jurisdiction and whereof he had due notice by 
32 personal service thereof on him, the said County and State 
being then the legal domicile of said Eugene P. Carver, and 
in which proceeding this substituted defendant was duly appointed 
committee and guardian of the person and estate of said Eugene 
P. Carver and has duly qualified as such committee and guardian, 
which said adjudication and appointment stand in full force and 
effect; and the said plaintiff has not recovered his sanity from 
the said date of said adjudication and has continued to be and now 
is insane and incapable of caring for his property and of employing 
an attorney to prosecute this suit, wherefore she prays judgment 
that this suit be dismissed. 

H. W. SOHON, 

Attorney for said Clara P. Carver, 
as Committee and Guardian as Aforesaid. 

District of Columbia, ss: 

I. Henry W. Sohon, being duly sworn do depose and say that 
I am attorney for Clara P. Carver, the committee and guardian of 
the person and estate of said Eugene P. Carver and substituted de¬ 
fendant in the above entitled cause, and I make this affidavit for 
said substituted defendant because she is now absent from the Dis- 
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trict of Columbia, that the averments made in the foregoing plea 
which is hereby referred to as and made part of this affidavit are 
true and that I expect to prove the said averments at the trial of 
this case. 

H. W. SOHON. 


Subscribed and sworn to before me this 3" day of May, 1923. 

MORGAN H. BEACH, 

Clerk, 


By ALF G. BUHRMAN, 

Clerk. 


33 Demurrer to Amended Plea. 

Filed May 3, 1923. 

* * * * * * * 

The plaintiff, Eugene P. Carver, says that the defendant’s plea, 
as amended, is bad in substance. 

The grounds of demurrer to the defendant’s plea are: 

1. That the said plea is an insufficient defense, if true, in that 
the alleged decree of the Probate Court of Kershaw County, in the 
State of South Carolina, can have no extra-territorial force or effect. 

2. In order to give the said alleged decree force or effect in this 
jurisdiction, it would be necessary to file ancillary proceedings under 
Sec. 1141 of the Code of Laws pertaining to the District of Columbia, 
and no such ancillary proceedings can be entertained, as the plaintiff 
cannot be shown to reside without the District of Columbia, the 
record of this case showing that he has been domiciled in the District 
of Columbia for more than a year last past and from a period ante¬ 
dating the alleged decree of the Probate Court of Kershaw County, 
in the State of South Carolina. 

JAMES K. POLK, 
Attorney for Plaintiff. 


Supreme Court of the District of Columbia. 

Monday, May 7, 1923. 

. Session resumed pursuant to adjournment, Mr. Justice Hitz pre¬ 
siding. 


* * * * * * * 

Come now the parties hereto by their respective Attorneys 
34 of record; thereupon the demurrer of plaintiff filed herein to 
defendant’s amended second plea, being considered, it is 
ordered that said demurrer be, and it is hereby sustained; whereupon 
the defendant Clara P. Carver, Committee and Guardian now in 
open Court elects to stand and judgment is ordered. 
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Wherefore it is considered that plaintiff do have and recover of 
defendant the goods and chattels replevied in this cause by the 
United States Marshal on the 10th day of January, 1923, together 
with the costs of suit, to be taxed by the Clerk, and have execution 
therefor. 

From the foregoing judgment the defendant by her Attorney in 
open Court notes an appeal to the Court of Appeals and the maxi¬ 
mum of an undertaking to operate as a Supersedeas is hereby fixed 
in the sum of Five hundred dollars ($500.00), or, for costs in the 
sum of One hundred dollars ($100.00), with leave in lieu thereof, 
to deposit with the Clerk, the sum of Fifty dollars ($50.00). 

Memorandum. 


May 14, 1923.—Supersedeas undertaking, $500, approved and 
filed. 


Assignment of Errors. 


Filed May 29, 1923. 

******* 


Clara P. Carver, committee and guardian of the plaintiff, and 
substituted defendant in this case, assigns error in the ruling and 
judgment of the court as follows: 

1. In holding that a lunatic may maintain suit in his own 
35 name without next friend or committee and sustaining the 
demurrer to the first plea of the committee. 

2. In holding that a lunatic may maintain suit to recover his 
property in his own name without next friend or committee when 
he has a committee, though foreign, and sustaining the demurrer 
to the amended second plea of the committee. 

3. In holding that the foreign adjudication of insanity and ap¬ 
pointment of committee is without probative effect and force in the 
District of Columbia. 

4. In sustaining the demurrer to the committee’s first plea and 
her amended second plea and giving judgment for the plaintiff. 

H. W. SOHON, 

Attorney for Clara P. Carver, Committee and Guardian. 


Designation of Record. 

Filed May 29, 1923. 

******* 

The clerk will please prepare transcript of the record in the above 
entitled cause for appeal to the Court of Appeals and include therein: 

1. Declaration. 

2. Note of undertaking for replevin. 

3. Note of writ of replevin, and Marshal’s return. 
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4. Motion for return of property and exhibits. 

5. Plea of defendant and petition that Committee of plaintiff be 
required to appear and maintain claim. 

6. Order directing Marshal to retain property taken. 

7. Order directing Committee to appear and defend. 

8. Committee’s two pleas and affidavit. 

36 9. Demurrer to two pleas. 

10. Order sustaining demurrer and leave to amend. 

11. Amended second plea and affidavit. 

12. Demurrer to amended second plea. 

13. Order sustaining demurrer, judgment for plaintiff, notice of 
appeal, fixing bond. 

14. Note of filing undertaking. 

15. Assignment of errors. 

16. This designation of record. 

II. W. SOHON, 

Attorney for Clara P. Carver, Committee and Guardian. 

Counter Designation of Record. 

Filed June 6, 1923. 

* * * * * * * 

The Clerk, in preparing transcript of the record in the above en¬ 
titled cause, will please include therein, the following papers not 
designated by the attorney for the defendant. 

4 a. Affidavit of Eugene P. Carver, the plaintiff filed in response 
to the motion of the defendant for return of property and exhibits 
accompanying the said motion. 

46. Affidavit of H. C. Singleton, filed in support of affidavit of 
the plaintiff. 

4c. Affidavit of Thomas J. Kirkland. 

4 d. Affidavit of Lena M. Lineberger. 

16a. This counter designation of the record. 

JAMES K. POLK, 

Attorney for Eugene P. Carver, Plaintiff. 


37 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 36, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 67239 at Law, wherein 
Eugene P. Carver is Plaintiff and Second National Bank of Wash¬ 
ington, a Corporation, is Defendant, as the same remains upon the 
files and of record in said Court. 
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In testimony whereof I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 4th day of October, 1923. 

[Seal of Supreme Court of the District of Columbia.] 



MORGAN H. BEACH, 

Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
4068. Clara P. Carver, committee and guardian, appellant, vs. 
Eugene P. Carver. Court of Appeals, District of Columbia, Filed 


Nov. 21, 1923. Henry W. Hodges, clerk. 
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No. 4068 


Clara P. Carver, Committee and Guardian, Appellant, 


vs. 

Eugene P. Carver, Appellee 


BRIEF FOR APPELLEE 


STATEMENT OF CASE 

Appellee, formerly a resident by adoption of and a 
voter in the State of South Carolina (R., pp. 6, 8, and 
11), departed from that State on April 21, 1921, to¬ 
gether with his wife (R., p. 6), and traveled north; he 
had no intention of returning to South Carolina (R., 
p. 6); he reached Washington, D. C., on or about April 
22, 1921 (R., p. 6), when he saw the President and 
cashier of the Second National Bank and expressed 
to them an intention of becoming a resident of the City 
of Washington (R., p. 11); thereafter he traveled from 
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place to place in the northern portion of the country 
and was temporarily located in the city of Boston, in 
the State of Massachusetts, during the month of De¬ 
cember, 1921 (R., p. 6); theretofore, some time during 
the month of November, 1921, he had notified in writ¬ 
ing the city clerk of the city of Camden, in the county 
of Kershaw, and State of South Carolina, and also the 
county clerk of the county of Kershaw, in the State 
aforesaid, that he had abandoned his residence and 
citizenship in the said State (R., pp. 11 and 13); pur¬ 
suant to said notification appellee *s name was omitted 
from the list of commutation taxpayers (R., p. 13); 
that appellee left Boston, Mass., on December 25, 1921, 
and traveled to Washington, D. C., where he estab¬ 
lished his permanent residence, prior to the institution 
of the South Carolina lunacy proceedings set forth in 
the record (R., p. 11); appellee had deposited for safe¬ 
keeping with the Second National Bank, of Washing¬ 
ton, D. C., the five United States Liberty bonds in¬ 
volved in this proceeding on the 24th day of May, 1921 
(R., p. 3), and the said bank, acting under advice of its 
counsel, refused to relinquish the custody thereof 
unto appellee on the ground that the said bonds were 
claimed by one Clara P. Carver, alleged guardian of 
the person and estate of appellee, under a decree of 
the Probate Court of the county of Kershaw, in the 
State of South Carolina (R., p. 3), dated June 22,1922 
R., p. 10); the proceedings involved in this appeal 
were filed under date of January 10, 1923 (R., p. 2), 
more than six months after the date of the decree of 
the said Probate Court of the county of Kershaw, in 
the State of South Carolina, but as late as January 
16, 1923, appellant had taken no legal steps to ascer¬ 
tain or assert her alleged rights in this jurisdiction 
with respect to the possession of the bonds involved, 
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and on the said 16th day of January, 1922, she either 
promised or threatened, however it may be regarded, 
through letter of her counsel to apply for ancillary 
letters of guardianship (R., p. 11), and this court 
should take judicial cognizance of the fact that no such 
application has been filed to date, more than an addi¬ 
tional year later, nor has any writ for a commission 
to inquire into the mental status of the appellee in this 
jurisdiction been applied for to date. 

Upon motion of the original defendant, the Second 
National Bank, of this city, acting at the behest of and 
after conference with the attorney for said Clara P. 
Carver, the alleged guardian, said Clara P. Carver, 
was substituted as defendant (R., p. 18), while pend¬ 
ing the disposition of the controversy the bonds in¬ 
volved were directed to remain in the custody of the 
Marshal (R., p. 15). 

The substituted defendant, through her attorney, 
thereupon filed two pleas (R., pp. 18, 19), the second 
plea being later amended (R., p. 20), to which the then 
plaintiff demurred (R., pp. 19, 21), which demurrer 
was sustained and judgment ordered (R., pp. 21, 22), 
from which judgment an appeal was entered to bring 
the matter before this tribunal. 

The decision of the Court of Common Pleas, of Ker¬ 
shaw County, in the State of South Carolina, affirming 
the decree of the Probate Court of said county and 
State is not a final determination of the controversy 
for the reason that an appeal has been taken to the 
Court of Appeals of South Carolina, where the mat¬ 
ter is still pending. 
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ASSIGNMENT OF ERRORS 

1. In holding that a lunatic may maintain suit in 
his own name without next friend or committee and 
sustaining the demurrer to the first plea of the defend¬ 
ant. 

2. In holding that a lunatic may maintain suit to re¬ 
cover property in his own name without next friend 
or committee when he has a committee, though for¬ 
eign, and sustaining the demurrer to the amended sec¬ 
ond plea of the committee. 

3. In holding that the foreign adjudication of in¬ 
sanity and appointment of committee is without pro¬ 
bative effect and force in the District of Columbia. 

4. In sustaining the demurrer to the committee’s 
first plea and her amended second plea and giving 
judgment for the plaintiff. 

ARGUMENT 

Attention of the Court is respectfully invited, first, 
to the fact that in this case the appellant did not oc¬ 
cupy the ordinarily entrenched position of a defend¬ 
ant in possession of certain property, with all the rea¬ 
sonable and proper legal presumptions arising that 
ordinarily attach to the possessor of personal prop¬ 
erty. As a matter of fact, the record will show con¬ 
clusively that the particular property in controversy 
herein has never been in the possession of the appel¬ 
lant, but that on the other hand the property remained 
in the custody of the appellee until deposited by him 
for safe-keeping with the original defendant, the Sec¬ 
ond National Bank, which said defendant, in its an¬ 
swer, admitted that the property was left with it for 
safe-keeping by the appellee, and that as his agent it 
owed a duty to him with respect to its return. 
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The appellant came into the case on her own motion 
and with the assertion of a positive legal claim to the 
possession of the property, and while ordinarily the 
burden of establishing the right to the possession of 
property is imposed on a plaintiff seeking relief, that 
burden has been met by the admission of the original 
defendant, the Second National Bank, that it held the 
property as the agent of the appellee, and the substi¬ 
tuted defendant, appellant herein, coming into the 
case wdth a positive allegation of legal title to the pos¬ 
session of the property, must assume the burden of 
establishing such legal right, or her claim to the pos¬ 
session of the property must be denied. 

In this connection it is respectfully submitted that 
the appellant should be treated as the plaintiff below 
and should have imposed on her the burden of proving 
right to possession that ordinarily is imposed on a 
plaintiff, while the appellee while not in actual personal 
possession of the property must be considered to be 
in possession of same by and through his admitted 
agent, the Second National Bank, the original defend¬ 
ant. 

It is submitted that the real test with regard to bur¬ 
den of proof is the answer to the question as to which 
party would prevail in the absence of any testimony 
whatever, and in view of the admission of agency of 
the original defendant below there can only be one an¬ 
swer to that question. The appellee should, therefore, 
be considered in the light of the real defendant below, 
while the substituted defendant should be considered 
in the light of the real plaintiff below and must be held 
to have assumed all the burdens with respect to estab¬ 
lishing her claim that ordinarily would be imposed on a 
plaintiff. 

Appellant will undoubtedly claim that she was 
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drafted by the original defendant below under section 
1531 of the code of laws for the District of Columbia 
and under the order of the trial justice, but an inspec¬ 
tion of the record of proceedings should most assuredly 
inform this tribunal that she voluntarily injected her¬ 
self into the case, advancing a positive claim, and that 
her said claim is against the original defendant below 
with, respect to the property involved and that the 
order of the Court making her a party to the cause 
was based upon the statute which expressly provides 
that the third (or substituted) party must appear and 
“maintain or relinquish her claim against the defend¬ 
ant.” This statute, by its phraseology, should impose 
all the burden of establishing the substituted defend¬ 
ant’s rights, if any exist, against the original defendant 
or the plaintiff on the said substituted defendant. 

It is submitted that Sec. 1531, supra , was intended 
to benefit a plaintiff in replevin in the event that an 
original defendant, as in the case at bar, admitted his 
agency and the duty that he owed the plaintiff in the 
premises. There does not appear to be any other rea¬ 
sonable construction that can be placed on the statu¬ 
tory requirement that the substituted third party ap¬ 
pear and “maintain or relinquish” his claim. 

Referring to the first plea (R., p. 18) of the substi¬ 
tuted defendant, its substance is that the appellee was 
at the time of the commencement of the suit, and con¬ 
tinued to be, insane and incapable of transacting busi¬ 
ness, caring for his property, or of employing counsel 
to prosecute the suit. 

The demurrer to the above plea (R., p. 19) set forth 
that the said plea was an insufficient defense in that it 
was not even alleged therein that the appellee had been 
judicially determined to be insane and incompetent to 
transact his businss affairs in any place. It is sub- 
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mitted in this connection that the appellee is shown by 
the record to have been domiciled within the District 
of Columbia since prior to January 1, 1922, but irre¬ 
spective of any showing or claim of domicile the plea 
should be held to be had in substance, as it must be ad¬ 
mitted that it is incompetent to interpose as a defense 
to an action of any kind or as a basis for any claim 
whatever the broad and unqualified allegation that the 
other party to the controversy is insane and incapable 
of caring for his property or business or of employing 
counsel to care for his interests. 

As a legal proposition it is submitted that the broad 
statement is not warranted, and the attention of the 
Court is respectfully invited to the following cases: 

Buchanan v. Rout, 2 T. B. Mon. (ky), 114. 

Menz v. Beebe, 70 N. W., 468. 

In those cases it was held specifically that an insane 
adult may bring an action in his own name and appear 
by attorney therein. 

In the case of Bateman vs. Snoddy, 132 Ind., 480, it 
was held that a pleading which proceeds upon the 
theory that a person was of unsound mind, without 
stating any facts indicating unsoundness, was demur¬ 
rable. See also 31 CYC., 59. 

Sec. 115a of the code of laws pertaining to the Dis¬ 
trict of Columbia provides the only method where- 
under a person domiciled, either temporarily or per¬ 
manently, within the said District of Columbia may 
be judicially determined to be insane, and although the 
notice to the original defendant by the alleged guardian 
with respect to her claim to the possession of the said 
bonds was given more than two years since no pro¬ 
ceeding whatever has been instituted by said guardian 
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looking to the maintainance of her alleged rights, either 
under said section or under the section of the code per¬ 
taining to the issuance of ancillary letters of guardian¬ 
ship, and while a petition with respect to the issuance 
of said ancillary letters of guardianship was promised 
by the attorney for the alleged guardian more than one 
year since (R., p. 11) no such petition has been filed. 
The fact seems to be that the alleged guardian has 
adopted a “dog in the manger” policy with respect to 
the bonds in controversy. She will take no action 
whatever to assert her alleged legal rights, but has 
concentrated all of her energy to the single object of 
preventing the lawful owner of the bonds from enjoy¬ 
ing any income whatever therefrom. 

In this connection the attention of the Court is re¬ 
spectfully invited to the first assignment of error by 
the appellant wherein it is stated that the Court below 
erred in “holding that a lunatic may maintain a suit 
in his own name without next friend or committee.” 
No reason for the action sustaining the demurrer to 
the first plea was stated by Mr. Justice Hitz. The 
basis of the demurrer, on which the argument of ap¬ 
pellee’s counsel was founded, was to the effect that 
the plea was bad in substance and an entirely insuffi¬ 
cient defense. The plea simply stated that the other 
party to the controversy was a lunatic and conse¬ 
quently unable to employ counsel, etc., there being no 
allegation as to the judicial determination of his men¬ 
tal status in any jurisdiction. It is respectfully sub¬ 
mitted that there was no error in sustaining the de¬ 
murrer with respect to the first plea, even though the 
doctrine laid down in the Buchanan v. Rout and Menz 
v. Beebe and Bateman vs. Snoddy cases, supra, be not 
held to be conclusive. 
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Referring to the amended second plea of the sub¬ 
stituted defendant (R., p. 20), it is in effect that the 
appellee was 

“Adjuged insane and incapable of caring for his 
property by decree of the Probate Court of Ker¬ 
shaw county in the State of South Carolina in a 
proceedings in said Probate Court whereof the 
said Probate Court had jurisdiction and whereof 
he had due notice by personal service thereof on 
him, the said county and State being then the 
legal domicile of the said Eugene P. Carver and 
in which proceeding the substituted defendant was 
appointed committee and guardian of the person 
and estate of said Eugene P. Carver and has duly 
qualified as said Committee and guardian, which 
said adjudication and appointment stand in full 
force and effect; and the said plaintiff has not 
recovered his sanity from the said date of said 
adjudication and has continued to be and now is 
insane and incapable of caring for his property 
and of employing counsel to prosecute this suit, 
wherefore she prays judgment and that this suit 
be dismissed.” 

The demurrer (R., p. 21) to the above amended sec¬ 
ond plea was based, firstly, on the ground that the plea 
is insufficient, if true, in that the alleged decree of the 
Probate Court of Kershaw County, South Carolina, 
could have no extra-territorial force or effect, and, sec¬ 
ondly, in order to give the said alleged decree force 
or effect in this jurisdiction, with respect to either the 
person of or property belonging to the appellee it 
would be necessary to secure the issuance of ancillary 
letters of guardianship under Section 1141 of the code 
of laws, pertaining to the District of Columbia. 

While it is contended that ancillary letters of guard¬ 
ianship could not be granted if the appellee is shown 
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to be a resident legally of the District of Columbia, 
which it is certain can be established beyond question, 
such question of legal domicile can be established defi¬ 
nitely and finally should an application be made for 
the issuance of ancillary letters, as promised by the 
attorney for the appellant, the alleged guardian. If 
such question of domicile is determined in favor of the 
appellee being a legal resident of the District of Colum¬ 
bia, then the alleged guardian must resort to Section 
115a of the code of laws pertaining to the District of 
Columbia for any relief claimed, as such section pro¬ 
vides the only method whereunder a person domiciled 
within the District of Columbia may be judicially de¬ 
termined to be insane. 

The pleas submitted are not properly in abatement, 
but in bar, in that they attempt to show a meritorious 
ground for wholly defeating the appellee’s claim: 

31 CYC. 127. 

Chitty on Pleading (16th Amer. Ed.), 486. 

Union Mutual Life Ins. Co. vs. Lewis, 97 U. S., 
682. 

A defense containing new matter that is ‘ 4 insuffi¬ 
cient in law on the face thereof” is demurrable. 

George vs. New York, 42 Miscel. (N. Y.), 270. 

An answer is subject to demurrer where the defense 
set up is insufficient in the matter of substance. 

Leathe vs. Thomas, 109 Ill. App., 434 (Affirmed 
in 218 Ill., 246). 

Walker vs. Pumphrey, 82 Iowa, 487. 

Hawkins vs. Miss. R. R. Co., 35 Miss., 688. 

Wrightman vs. Shankland, 18 How. Pr. (N. Y.), 
79. " 
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It is submitted that the pleas are unresponsive and 
demurrable, especially as they are, together or sep¬ 
arately, insufficient defenses. 

Now, bearing in mind that the substituted third party 
must bear the statutory burden of “maintaining” her 
claim to the right of possession of the property held 
constructively by the appellee, it is submitted that her 
pleading must show on its face the absolute legal and 
enforceable right in her to take over the possession of 
the property in controversy—in other words, that her 
claim is legally enforceable by the inherent strength 
thereof, and this cannot be held to be true in view of 
the fact that even if she should be successful in estab¬ 
lishing every fact, inference, and conclusion stated in 
her pleas the Court below it is thought would never¬ 
theless refuse to give her a judgment for the posses¬ 
sion of the property on the ground that the decree of 
the South Carolina Court had no extra-territorial 
force. 

Appellant may probably claim that she has only to 
file application for ancillary letters of guardianship 
to secure the issuance thereof, and in that connection 
it is respectfully submitted that she has to date neg¬ 
lected this simple little adventure, her neglect extend¬ 
ing over a period of nearly two years, and it is thought 
that her neglect in this respect was and is largely due 
to the knowledge that she would not be successful in 
any such endeavor, due to the fact that the appellee is 
domiciled within the District of Columbia. This state¬ 
ment must be considered outside of the record, but it 
is nevertheless a most significant fact that appellant 
has rested and continues to rest without any action 
whatever with respect to the seemingly simple pro¬ 
ceedings involved in an application for ancillary let¬ 
ters of guardianship, although she has been at all 
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times represented in this city by very able counsel. 
Under the authorities hereinafter cited it is submitted 
that the appellee’s property in this jurisdiction should 
be immune from seizure by an alleged guardian owing 
no duty to and not controlled by our Courts until 
such guardian shall have complied with our statutory 
provision with respect to ancillary letters of guardian¬ 
ship. 

With respect to the contention that the alleged de¬ 
cree, even though it were final, which it is not, should 
be given no extra-territorial force or effect, the atten¬ 
tion of the Court is respectfully invited to the follow¬ 
ing authorities and cited cases: 

‘ ‘ There is no doubt that a commission of lunacy 
may issue against a person resident abroad if he 
own property within the jurisdiction. But the 
guardian of an insane person appointed in a for¬ 
eign jurisdiction is merely the guardian of his 
person and estate within that jurisdiction. His 
appointment has no extra-territorial effect and 
gives to him no power over the lunatic’s property 
in other jurisdictions.” Am. & Eng. Enel, of Law, 
2nd Ed., Vol. 16, p. 578, and authorities cited 
thereunder. 

To the same effect is the following paragraph from 
CYC., Vol. 22, p. 1115: 

“The appointment of a committee or guardian 
for an insane person has no extra-territorial 
force, and gives the appointee no legal status in 
another State, or power over the property of the 
ward situated therein.” 

This statement of the law is supported by a long 
line of citations, to which the attention of the Court is 
respectfully referred, including— 
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Brown vs. Fox (N. J.), 51 Atlantic, 621. 

In re De Vausney (N. J.), 28 Atlantic, 459. 

Matter of Gansare, 9 Paige, 416. 

Matter of Fowler, 2 Barb Chase, 305. 

In the matter of E. Pettit, a lunatic, 2 Paige (N. Y.), 
174, it was held that— 

“A committee must be appointed in this State 
for a non-resident lunatic to enable him to obtain 
the control of property here.” 

In Weller vs. Suggett, 2 Redfield (N. Y.), 249, the 
facts were that in the matter of the estate of Thomas 
Suggett, deceased, the committee of a legatee, who had 
been adjudged a lunatic by default in the Court of an¬ 
other State, which had thereupon appointed the com¬ 
mittee, sought to represent such legatee, on the final 
accounting of the executor, and claimed to be entitled 
to receive the legatee’s share of the estate, but on the 
objection of the executor the Court held— 

i 

i ‘ That such foreign guardian had no right to 
intervene in this country as the representative 
of the alleged lunatic.” 

Subsequently, upon the application of the counsel 
for the alleged guardian, a reargument was allowed, 
after which the alleged lunatic appeared before the 
Court and filed a petition setting forth that he was 
unaware of the proceedings pending in this court and 
the application of the alleged guardian—that he had 
received no notice thereof and was of sound mind and 
objected to the appearance of the alleged guardian 
and demanded that the share of the estate payable to 
him should be paid to him personally. 
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Upon rehearing the Court held that— 

“It is held to be the duty of our courts to pro¬ 
tect the property, and not to part with it except 
upon ample security; and another reason might 
well be given that so far as creditors are concerned 
they should not be turned over to the personal 
liability of the committee or his sureties in a for¬ 
eign State, but it is the duty of our Courts to so 
administer the laws as to protect the creditors 
within our jurisdiction, and * * * that the 

so-called guardian has no right to interfere in 
this proceeding as representative of such lunatic 
by virtue of his foreign appointment, and that his 
petition should therefore be dismissed .’ 9 Citing 
Matter of Perkins (2 Johns Chan., 124); Matter 
of Taylor, 9 Paige, 611; the case of Neally, 26 
How. Prac. (N. Y.), 402, and other cases. 

The facts involved in the Weller vs. Suggett case, 
supra, are on all fours with the facts involved in the 
case under consideration. In both cases a guardian 
acting under authority of a court of apparently com¬ 
petent jurisdiction, goes into a jurisdiction foreign to 
the place of alleged authorization and attempts to lay 
claim to certain personal property admittedly belong¬ 
ing to the alleged lunatic. In the case at bar the for¬ 
eign appointment as guardian has not become final, as 
there is pending an appeal to the Court of Appeals of 
South Carolina from the confirmation of the appoint¬ 
ment by the District Court, and the jurisdiction of the 
Probate Court of Kershaw County, South Carolina, is 
denied, while in the Weller v. Suggett case, supra, the 
appointment had become final, as no appeal from the 
order appointing the guardian had been entered and 
the original jurisdiction of the court was admitted. 
Therefore, it is submitted that the reasoning employed 
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by the learned justice in the last named case ajjplies 
with much greater force to the case under considera¬ 
tion. 

In the matter of Perkins, 2 Johns. Chan., 124, cited 
and approved in the Weller v. Suggett case, supra , the 
facts were that the lunatic had been found such by in¬ 
quisition in Massachusetts, and the petitioner had, by 
the competent authority of that State, been appointed 
the guardian of the person and estate of the lunatic 
and prayed in New York that the real estate belonging 
to the lunatic might be sold for his expenses and main- 
tainance. The Chancellor held— 

“That it was necessary that*a commission issue 
in New York; but that the inquisition abroad might 
be a sufficient ground to warrant the inquisition 
in New York, or at least a sufficient ground to 
warrant the issuing of a commission, and the peti¬ 
tion of the foreign guardian was denied.” 

In the matter of Taylor, 9 Paige, 611, it appeared 
that the lunatic resided in Connecticut, where he had a 
committee of his person and estate, upon a petition of 
the Connecticut guardian that some provision be made 
for the support of the lunatic from his property located 
in New York, the learned justice held that— 

> 

“No committee of the person of the lunatic 
would be appointed in New York nor any pro¬ 
vision for his support be made with respect to his 
New York property until that property in the 
hands of his Connecticut Committee had become 
exhausted.” 

Authorizing, however, the New York committee to 
make such further provision for the support of the 
lunatic as the New York committee should consider 
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necessary whenever the estate in the hands of the Con¬ 
necticut committee had become exhausted. 

In this case the necessity for the appointment of a 
committee in a State foreign to the State of original 
appointment in respect to property in the State for¬ 
eign to the State of original appointment and the ex¬ 
clusive control over the property in such foreign juris¬ 
diction and the absolute lack of control over such prop¬ 
erty by the originally appointed guardian seems to 
have been fully recognized. 

The attention of this Court is respectfully invited 
to the reasoning employed in the Weller v. Suggett 
case, supra, by the learned trial justice in connection 
with the point raised that there should be a distinc¬ 
tion in this country between the estates of lunatics 
and infants with respect to extra-territorial force of 
the appointment of the committee on the one hand and 
the guardian on the other, following the English rule 
or custom. The learned justice said: 

i 1 While there may be a reason for the distinc¬ 
tion recognized in the case of Morrison and ex 
parte Fitzgerald (2 Sch. & Lefr., 438), under the 
English system, I am unable to perceive any sub¬ 
stantial difference growing out of the authority 
of our courts over infants and lunatics.” 

Undoubtedly the alleged guardian in the case at bar 
will raise the question of comity and urge that comity 
between the States would seem to require that the al¬ 
leged committee in this case should be recognized as 
having authority over the property of the alleged luna¬ 
tic in this jurisdiction by virtue of her South Caro¬ 
lina appointment, contending that the principle of 
comity will always be recognized in cases where the 
prior rights of domestic creditors and claimants are 
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not involved, and she will almost certainly further al¬ 
lege that no prior rights of domestic creditors or claim¬ 
ants are involved in the case at bar. In this connec¬ 
tion a short paragraph from the decision of the trial 
justice in the Weller v. Suggett case, supra, will be 
quoted, as follows: 

1 t But if I rightly understand the rule which ex¬ 
cludes foreign executors, administrators, and 
guardians, from invoking the aid of our Courts 
in recovering the estate of a testator; intestate, 
or infant, it is not that in all cases domestic cred¬ 
itors and claimants have a superior claim, but be¬ 
cause they are liable to have, and because our 
Courts owe a duty to an infant to see that security 
shall be adequate, and he who takes the property 
shall be answerable to our Courts, and it is the 
policy of the law as administered in the State of 
New York to provide against unjust interference 
with the rights of local claimants, and our Courts 
never relax that rule because in a particular case 
there may be no such claimants.” 

The attention of the Court is respectfully invited to 
the case of Hugh Payne, an alleged lunatic, 8 Howard’s 
Practice Reports (N. Y.), 220, the question involved 
being the disposition of a lunatic’s property in the ab¬ 
sence of an inquisition, wherein the Court held: 

‘ 4 Without a further review of the cases it will 
be found in all of them that a commission has uni¬ 
formly issued and an inquisition been returned 
before the appointment of a committee,” citing 
matter of Morgan, 7 Paige, 236; matter of Barker, 
2 Johns Chan., 232; matter of Perkins, 2 Johns 
Chan., 124, and matter of Pettit, 2 Paige, 174. 

“I cannot see that the Courts have any author¬ 
ity under the statute to appoint a committee of a 
lunatic or to order sale of his real estate before a 
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commission has issued and been returned with the 
proper inquisition and a committee duly ap¬ 
pointed. The Court must be satisfied in the usual 
way, and after a jury has passed upon the question 
and the supposed lunatic has had an opportunity to 
be heard, that he is of unsound mind before they 
have the power to act. 

“It would be dangerous in the extreme to permit 
or sanction a proceeding by which a man’s person 
and property might be put at hazard on the sole 
representations of interested relatives who feel 
disposed to swear to his insanity. No man would 
be safe under such a state of things. The greatest 
abuses might and no doubt would be practiced. 
The Courts, as well as the statutes, have thus far 
well guarded against the danger of such practice, 
and if they had the power or jurisdiction (which 
I think they have not) they would be careful of its 
exercise, and would be slow to deviate from a 
course which has received the sanction of the 
ages.” 

In the case of Rogers vs. McLean, 31 Barbour (N. 
Y.), 304, the facts were that a guardian of a certain 
idiot minor child, appointed by the court of probate, 
of Warren County, Ohio, attempted to exercise owner¬ 
ship or control of his ward’s property located in the 
State of New York, and his rights were denied in a de¬ 
cision, wherein the Court said inter alia : 

“What the powers and duties of a guardian thus 
appointed are in the State of Ohio is not known to 
me, but at the most he was but the guardian of the 
person and estate of the idiot within the State of 
Ohio. His appointment had no extra-territorial 
force or effect, and gave him no power over the 
estate of the idiot within this State (New York), 
and had the domicile of the idiot been changed 
from Ohio to New York, the guardian of the per- 
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son appointed in the State of Ohio would not have 
been recognized here. Courts in this State do not 
take notice of letters testamentary or letters of 
administration granted abroad or out of the State. 
And a person appointed guardian to an infant in 
another State is not entitled to receive from the 
administrator here the legacy or portion of the 
infant/’ citing Morrell vs. Dickey, 1 John Chan., 
153. “One appointed executor in another State 
and acting in this will be regarded as an executor 
de son tort,” citing Campbell v. Tousey, 7 Cowen, 
64. “No notice is taken of letters of administra¬ 
tion taken abroad/ ’ citing Robinson v. Crandall, 
9 Wend., 425 and Williams v. Storrs, 6 John. Chan., 
353. “Whether the guardianship in Ohio ex¬ 
tended to the estate or was confined to the person 
does not appear. What ever difference of opinion 
there may be among foreign jurisdictions as to the 
extra-territorial authority of guardians respecting 
the persons or property of their wards, in America 
the rights and power of guardians are considered 
strictly local, and not as entitling them to exercise 
any authority over the person or personal prop¬ 
erty of their wards in other States, upon the same 
general reasoning and policy which has circum¬ 
scribed the rights and authority of executors and 
administrators/ ’ citing Story on Conflict of Laws, 
1st ed., par. 499, and Kraft v. Vickey, 4 Gill & 
John., 332. 

In the matter of Tranznier, 2 Redf. Sur. (N. Y.), 171, 
Surrogate Coffin held— 

“It has been repeatedly decided in this State 
that letters testamentary or administration 
granted abroad will not be entitled to notice in our 
Courts.” * * * “And even where the grant 

has been made by the tribuntal of the State or 
county where the decedent was domiciled at the 
time of his death the grant cannot extend as a mat- 
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ter of right beyond the territory of the Govern¬ 
ment making the grant. Hence, if the letters were 
granted in another State the administrator cannot 
maintain an action here to recover assets of a de¬ 
cedent unless he first takes out ancillary letters 
here, ,, citing Robinson v. Crandall, 9 Wend., 425; 
Smith v. Webb, 1 Barb. R., 230; and Vroom v. 
Van Horne, 10 Paige, 549. * * * “The doc¬ 

trine prevails in reference to a minor domiciled 
and having a guardian in another State; and I see 
no reason why it should not be equally applicable 
to the case of a non-resident lunatic.” * * * 

“I am satisfied that this Court has no power to 
direct the guardian to pay the funds in his hands 
to the conservator thus appointed abroad, and that 
the only mode by which the fund can be reached 
and applied to the support of the lunatic is by an 
application to the Supreme Court which has the 
power to appoint a committee of the estate here 
and direct and control said committee as to the 
mode of its disposition,” and the application was 
denied. 

It will be noted that the lunatic in the above entitled 
case was an admitted non-resident of the State where 
the property sought to be taken over by his duly ap¬ 
pointed committee was located, while in the case under 
consideration the alleged lunatic is a resident of the 
city of Washington, where the property in controversy 
is located, and it would therefore seem that the reason¬ 
ing employed by Surrogate Coffin in the Tranznier 
case, supra , should apply wth added force to the case 
now under consideration. 

In the case of McNeeley, guardian, vs. Jamison, 
guardian, 55 N. C., 186>, Mr. Justice Battle held— 

i 

“The courts of equity of this State cannot send 
the estate of an idiot out of this jurisdiction.” 



21 


In the case just cited the idiot was admittedly a non¬ 
resident, and his resident guardian in North Carolina 
was willing and anxious to be relieved of the care of 
the idiot’s North Carolina property, and it was even 
admitted that it was to the best interest of the idiot 
to have his entire property turned over to his non-resi¬ 
dent guardian, but the Court held that it had no author¬ 
ity to order the action requested, refusing to grant to 
the foreign appointment any extra-territorial force or 
effect. 

It is submitted that even in those cases that it is 
claimed follow the English rule with respect to giving 
faith and credence to appointments of guardians or 
committees by foreign countries and States there is al¬ 
ways some special reason for the decision. For in¬ 
stance, in the Watt vs. Allgood case, 62 Miss., 38, where 
a non-resident guardian sued the resident guardian for 
the estate of the lunatic ward, the resident guardian 
demurred to the petition of the non-resident guardian, 
which demurrer was sustained by the trial court, and 
the Chancellor, on appeal, held by the demurrer should 
have been overruled and the defendant required to 
answer, the decision being based on Sec. 2128 of the 
Mississippi Code of 1880, in the absence of which the 
general rule prevailing throughout this country would 
have obtained, as in the North Carolina case just above 
cited. 

In the Taylor vs. Nichols case, 5 S. W., 436, the Court 
seems to have adopted a contrary view, but in that case 
the decision was predicated on the ground that the 
Chancery Court of Tennessee had actually taken juris¬ 
diction of the person of the lunatic and also of his es¬ 
tate and consequently had full power in its absolute 
discretion to turn the property in Tennessee over to 
another guardian appointed in a foreign State, and in 
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reaching the conclusion the Court also reasoned by 
analogy that the action taken was proper inasmuch as 
Sec. 2414 et seq. of the Tennessee Code of Laws au¬ 
thorized specifically the relief sought and granted in 
the matter of an infant’s estate. 

The only case that I have found that has followed 
broadly the English rule seems to be the Burke vs. 
Wheaton case, infra, and in view of our existing stat¬ 
utes it is submitted that such case cannot be held to be 
controlling at this time. 

In the case of Burke vs. Wheaton, 3 Cranch. Circuit 
Court Reports, 341, attention is invited especially to 
the following paragraph therein: 

“The reason why, in New York, a foreign in¬ 
quisition is not sufficient, is, that the statute only 
authorized the chancellor to appoint committees 
for those who should be found lunatics bv that 
Court.” 

The Burke vs. Wheaton case, supra , was decided 
long before the enactment of our present code of laws, 
at a time when we had no statutory provision regard¬ 
ing the appointment of committees of insane persons, 
the Courts being required to settle controversies of the 
character involved in the Burke vs. Wheaton case, 
supra , in accordance with the common law rule, which 
it seems in that case caused the Court to announce the 
rule that it would take notice of the proceedings of a 
foreign court finding a party a lunatic. 

Now, that our Courts are governed by statutes with 
respect to the appointment of a committee (Sec. 115a, 
regarding issuance of original writs of inquiry, and 
Sec. 1141, regarding ancillary letters of guardianship), 
it is submitted that the decisions of the courts of New 
York, and the reasoning embodied therein, their stat- 
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utes being similar to those in force here, should be con¬ 
trolling. The Burke v. Wheaton case, supra , seems 
to be the only one that holds to a contrary view, and 
the enactment subsequently of our code of laws has 
changed the conditions to such an extent that the very 
phraseology of the paragraph cited above from that 
decision would seem to warrant this Court in follow¬ 
ing the rule laid down in the New York cases cited 
herein above. 

The controlling sections of the New York Code of 
Laws are substantially identical with the controlling 
sections of our code of laws. Sec. 2326, Code of Civil 
Procedure, New York State, is substantially similar 
to our Sec. 1141, providing for the issuance of ancil¬ 
lary letters in cases where mental incompetency has 
been found in a foreign jurisdiction, provided, as un¬ 
der our law, that the party affected resides without the 
territorial limits of the place where the issuance of the 
ancillary letters is petitioned, while Secs. 2327 and 
2328, Code of Civil Procedure, New York State, are 
substantially identical to our Sec. 115a, providing for 
the issuance of a commission and an inquisition, and 
requiring such procedure before a resident can be de¬ 
clared to be incompetent. 

Sec. 2326 of the Code of Civil Procedure of New York 
State, providing for the appointment of a foreign com¬ 
mittee, it is submitted is substantially identical with 
our Sec. 1141, and grants the same relief granted by 
our law under the identical circumstances. It is as fol¬ 
lows : 

“Sec. 2326. Where the person alleged to be in¬ 
competent resides without the State and a com¬ 
mittee, curator, or guardian of his property, by 
whatever name such officer may be designated, has 
been duly appointed pursuant to the laws of any 
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other State, territory, or country where he resides, 
the Court may in its discretion, make an order ap¬ 
pointing the foreign committee, curator, or guard¬ 
ian the committee of all or of a particular portion 
of the property of the incompetent person, within 
the State, on his giving such security for the dis¬ 
charge of his trust as the Court thinks proper. ’’ 

Secs. 2327 and 2328 of the Code of Civil Procedure 
of New York State, providing for the issuance of a writ 
to inquire into the mental status of any person, when 
taken together, it is submitted are substantially iden¬ 
tical with our Sec. 115a, and grant the same relief 
granted by our law under the identical circumstances. 
The sections referred to follow: 

4 4 Sec. 2327. Unless an order is made as pre¬ 
scribed in the last section (Sec. 2326), if it pre¬ 
sumptively appear to the satisfaction of the Court 
from the petition and the proofs accompanying it 
that the case is one of those specified in this title 
and that a committee ought, in the exercise of a 
sound discretion, to be appointed, the Court must 
make an order directing either— 

1. That a commission issue as prescribed in the 
next section to one or more fit persons designated 
in the order, or 

2. That the question of fact arising upon the 
competency of the person, with respect to whom 
the petition prays for the appointment of a com¬ 
mittee, be tried by a jury at a trial term of the 
Court. 

4 4 Sec. 2328. The commission must direct the 
commissioners to cause the sheriff of a county 
specified therein to procure a jury and that they 
inquire, by the jury, into the matters set forth in 
the petition, and also into the value of the real and 
personal property of the person alleged to be in¬ 
competent, and the amount of his income. * * 
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It is submitted that the jurisdiction of the Probate 
Court of Kershaw county, South Carolina (being a 
court of limited jurisdiction) is open to collateral in¬ 
quiry. In the case under consideration, the facts are, 
as shown by the record, that appellee left the State of 
South Carolina on the 21st day of April, 1921, and that 
he has since never been within the territorial limits of 
that State; that, subsequently, in or about May, 1921, 
he established banking connections in this city and an¬ 
nounced his intention of becoming a permanent resi¬ 
dent of the city of Washington, in the District of Co¬ 
lumbia; that subsequently during the month of Novem¬ 
ber, 1921, he formally notified in writing the city clerk 
of Camden, South Carolina, and the county clerk of 
Kershaw county, South Carolina, that he had aban¬ 
doned his residenct in that State; that pursuant to 
such notice of abandonment of residence appellee’s 
name was stricken from certain tax lists; that under 
the facts stated the Probate Court of Kershaw county, 
South Carolina, never had jurisdiction of appellee’s 
person; that none of the facts stated had ever been 
denied by the appellant, although every opportunity 
was given her to make such denial at the hearing in the 
Supreme Court; and that, finally, the appellee did 
about the last of December, 1921, establish a residence 
in the city of Washington, District of Columbia, which 
he has since maintained continuously. 

All of the facts, as stated above, are established by 
the record, and the record fails to disclose that even 
one affidavit in contradiction of the facts stated has 
ever been filed by the appellant. 

The appellant seems to rely wholly upon the finding 
of a court of limited jurisdiction in a foreign State, 
which, it is submitted, cannot be pleaded in the manner 
attempted under the authorities cited and in view of 
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our statutory provisions changing the common law rule 
that might have heretofore obtained in such cases, 
while the appellee submits that the judgment below 
should be approved, first, on the ground that our stat¬ 
utes, having provided one definite method of establish¬ 
ing the mental incapacity of any person, resident or 
non-resident, as the case may be, such method must be 
resorted to by the parties interested; second, on the 
ground that the decree of the Probate Court of South 
Carolina relied on has no extra-territorial force or 
effect; and, third, on the ground that the Probate 
Court, of Kershaw county, South Carolina, being a 
court of limited jurisdiction, its jurisdiction is open to 
collateral inquiry, and the facts submitted by the ap¬ 
pellee, as shown by the record, should be held conclu¬ 
sive of the proposition that the Probate Court had no 
jurisdiction of the person of the appellee or of any of 
his property without the State of South Carolina. 

Referring to the phraseology of the assigned error 
No. 2, it is submitted that Mr. Justice Hitz did not hold 
that a “lunatic may maintain a suit in his own name 
without next friend or committee when he has a com¬ 
mittee, though foreign. ,, The demurrer was based on 
the contention that the decree of the South Carolina 
Probate Court had no extra-territorial force or effect, 
and that no claim for the funds of the alleged lunatic 
in this jurisdiction could be maintained without first 
either proceeding under Sec. 1141 or Sec. 115a of the 
Code of Laws pertaining to the District of Columbia. 
The attention of this Court is respectfully invited to 
the fact that the appellant is the party to the transac¬ 
tion setting up a claim to the property involved and 
that the burden of “maintaining” her legal title there¬ 
to is on her and not on the appellee. 

When the demurrer was sustained it must be as- 
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sumed that Mr. Justice Hitz took such action for the 
reasons stated in the demurrer and argued when the 
question came up for argument. He did not decide 
that a lunatic “may maintain a suit to recover his 
property in his own name without next friend or com¬ 
mittee when he has a committee, though foreign,’’ but 
did decide that the decree of the South Carolina Court 
had no extra-territorial force or effect and was not a 
sufficient basis, in absence of proceedings in this juris¬ 
diction, upon which to make positive claim to the prop¬ 
erty of the appellee in this jurisdiction. 

Referring to the phraseology of the assigned error 
No. 3, Mr. Justice Hitz did not in any manner hold 
that “the foreign adjudication of insanity and appoint¬ 
ment of committee is without probative effect and force 
in the District of Columbia.” 

In this connection it is submitted that the record 
shows exactly the scope of the ruling of Mr. Justice 
Hitz. There can be no serious question of the conten¬ 
tion that the first plea of the appellant is bad in sub¬ 
stance, and with respect to the second plea as amended 
the only point of law involved, which was argued be¬ 
fore, and decided by, the trial justice, is whether or not 
the alleged foreign adjudication of insanity, in absence 
of proceedings in this jurisdiction under either Sec. 
1141 or Sec. 115a, of our code of laws, has sufficient 
force and effect upon which to base a positive claim to 
property admittedly belonging to the appellee and in 
this jurisdiction and to maintain same successfully. 

I have not found any decisions that would give to a 
foreign adjudication of insanity the effect of enabling 
the foreign guardian to come into our Courts and take 
over property belonging to the alleged lunatic without 
first rendering himself or herself liable to an account¬ 
ing to our Courts. If such a proceeding were allow- 
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able, then creditors (for necessaries) might be de¬ 
frauded and great injustice done. 

In conclusion it is admitted that a demurrer is an 
admission of all the facts, material and relevant, that 
are well pleaded, but this admission does not extend to 
inferences or conclusions drawn therefrom, nor to con¬ 
clusions of law nor to allegations of foreign law, and 
the admission % can be u^d only for the purposes of 
argument on tfte demurrer, and when a demurrer is 
sustained the facts alleged in the pleadings demurred 
to are not in the case, and should the demurrer be over¬ 
ruled they must be proved and can be controverted. 
31 CYC., 333 et seq. 

The facts are admitted in this case for the purpose 
of argument, but the claim is made that if they should 
be in fact true in every particular as pleaded they nev¬ 
ertheless do not entitle the appellant to take over from 
the appellee or from his agent property admitted to 
belong to him in the absence of a prior compliance with 
the statutory provisions governing the property of an 
admitted lunatic in this jurisdiction. That is all that 
the appellee asks and it is submitted that he is well 
within his rights in demanding that such action be un¬ 
dertaken and carried out by the alleged guardian be¬ 
fore our Courts will permit a non-resident guardian, 
acting under a foreign appointment, to despoil him of 
his property to his injury and without regard to the 
rights of local creditors, if any there be. 

Respectfully submitted, 

James K. Polk, 

Attorney for Eugene P. Carver , 

Appellee . 




